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i 
IN THE UNITED STATES COURT OF APPEALS | 
FOR THE DISTRICT OF COLUMBIA CIRCUIT | 


NO. 14,955 


JAMES. FRANKLIN JOHNSON, 
Appellant, 
Vv. 


UNITED STATES OF AMERICA, 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA | 


JUVENILE COURT OF THE DISTRICT OF COLUMBIA 
Washington 


Orman W. Ketcham NO. 959-"58 
Judge G. J. 1142-58 © 


After investigation, pursuant to Section 13 of the Juvenile Court Act of 
June 1, 1938, 52 Stat. 599, ch. 309, as amended, the Juvenile Court hereby 
waives jurisdiction over the following complaints filed in the Court against 
JAMES FRANKLIN JOHNSON, born March 13, 1941, of 3'756 Grant Street, 


N. E., -in the District of Columbia: | 


esiiees (Holdup); Date of offense, 7-11-58, Time, 12:45 P. M; 
Place, 47th & Sheriff Road, N. E. ; Complainant, Edgar Welborn Bustin; 


Armed Robbery; Date of offense, 7-15-58; Time, 11:45 P.M; 
Place, Kenilworth Avenue & Jay Street, N. E.; Complainant, Joseph 
D. Lavender; 


Robbery (Holdup); Date of offense, 7-10-58; Time, 2:57 P. i 
Place, Greenway Barber Shop 3538 E. Cap. st. N.. EL; Complainant, 
Danny Agquis; | 
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Conspiracy to Commit Robbery; Date of offense, 7-19-58; 
Time, 11:45 A. M.; Place, 770 Kenilworth Aven. , N. E.; Complainant, 
Clarence J. Strayne; 


and orders said child held for trial under the regular procedure of the 
United States District Court for the District of Columbia. 
Dated this 29th day of August, 1958, at Washington, D. C. 
! /s/ ORMAN W. KETCHAM 


[Filed March 13, 1959] 
In the matter of: NO. 25-882 J 
JAMES FRANKLIN JOHNSON File 91195 
Born: 3-31-41 : See: 18-982-J; 25-882-J 
DATE COURT CLERK'S MEMORANDUM 
8-15-58 Complaints. filed. 


8-21-58 Petition filed, sworn.to by A. Finley, Jr., Juvenile 
Bureau. 


8-22-58 Mother present. Mother and boy waive right to 
Counsel. Boy denies being involved. Case con- 
tinued for determination as to whether Court will 
waive jurisdiction to the U. S. District Court. 
Boy remanded to D. C. Receiving Home in Case O. W. Ketcham 
25-885-J . Per OMY 


Court waived jurisdiction to U. S. District O. W. Ketcham 
Court Per 


{Filed March 13, 1959] : NO. 25-883J; File 694199; See: 18-982-J; 
DATE COURT CLERK'S MEMORANDUM JUDGE 
8-18-58 Complaints filed. 


8-21-58 Petition filed, sworn to by T. J. Horrigan, 
Juvenile Bureau. 


8-22-58 Mother present. Mother and boy waive right to 
counsel. Boy denies being involved. Case con- 
tinued for determination by Court as to whether 
it will waive jurisdiction of matter to the U. S. 
District Court. Boy remanded to D. C. Receiv- 0. W..Ketcham 
ing Home in Case 25-885-J Per OMY 
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8-29-58 Court waived jurisdiction to U.S. District Court 0. W. Ketcham 
: Per 


[Filed October 20, 1958 ] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term i 
Grand Jury Impanelled August 28, 1958, Sworn in on September 2, 1958 
The United States of America : Criminal No. 959-58 
v. Grand Jury No. 1142-58 
James F. Johnson Robbery (22 D.C. C. 2901) 

The Grand Jury charges: 

On or about July 10, 1958, within the District of Columbia, James F. 
Johnson by force and violence and against resistance and by sudden and 
stealthy seizure and snatching and by putting in fear, stole and took from the 
person and immediate actual possession of Demetrio A. Agauis, property 
of Henry Richelsen, of the value of about $62.90, consisting of the following: 
$42.90 in money, two wristwatches, each of the value of $10. 00. 

SECOND COUNT: 

On or about July 11, 1958, within the District of Columbia, James F. 
Johnson by force and violence and against resistance and by sudden and 
stealthy seizure and snatching and by putting in fear, stole and took from the 


person and immediate actual possession of Edgar W. Bustin, property of 
D. C. Transit System, Inc. , a body corporate, of the value of about $33. 00, 
consisting of the following: $22.00 in money, and one change carrier, of 
the value of $10. 00. : 
A TRUE BILL: /s/ OLIVER GASCH | 


/s/ FRANK W. KELSEY Attorney of the United States in 
Foreman. and for the District of Columbia 





[Filed October 24, 1958] 
PLEA OF DEFENDANT 
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On this 24th day of October, 1958, the defendant James F. Johnson, 
appearing in proper person and without counsel, being arraigned in open 
Court upon the indictment, the substance of the charge being stated to him 
pleads not guilty thereto. 
The defendant is remanded to the District Jail. 


? 


Present: By direction of 
United States Attorney ALEXANDER HOLTZOFF 


By T. Flanner Presiding Judge 
Assistant United States Attorney Criminal Court #3 


V. Simkalo HARRY M. HULL, Clerk 
Official Reporter 


By /s/ H. G. Dodd 
Deputy Clerk 


[Filed December 1, 1958] 

On this 1st day of December, 1958, came again the parties aforesaid, 
in manner as aforesaid, and the same jury as aforesaid in this cause, the 
hearing of which was respited Wednesday, November 26th. 

Whereupon the said jury after hearing further of the evidence and the 
instructions of the Court, alternate jurors Lee S. Carpenter and Mrs. Tilda 
A. Coryell are discharged from further consideration in this case; and there- 
upon the jury retires to consider their verdict. 

The jury returns into Court and upon their oath say that the defendant 
is guilty as indicted; whereupon each and every member of the jury is 
asked if that is his or her verdict and each and every member thereof say 
that the defendant is guilty as charged in the indictment. 

The case is referred to the Probation Officer and the defendant is re- 
manded to the District of Columbia Jail. 

By direction of 


Present: : EDWARD M CURRAN 
United States Attorney Presiding Judge 
By Joseph M Hannon Criminal Court #6 


Assistant United States Attorney HARRY M. HULL, Clerk 


R. C. Gore By Anna W. 
Official Reporter Deputy Clerk 





[Filed January 2, 1959] | 
James F. Johnson, D. C. Jail 
C. Block - 1, Cell 209 


Judge Edward M. Curran | 
United States District Court | 
3rd & Constitution Ave. , N. W. 


Dear Sir: | 

Iam writing you in accordance of my Constitutional rights. My main 
reason for this letter is to state to you or to whom this may concern an act 
of double jeopardy on August 15, 1958. I was placed in the receiving home 
with 4 other boys on the charges of 4 armed robbery cases. On Aug. 19, 1958 
I was called te the Juvenile Court to face Judge Orm W. Ketcham. He went 
through the cases, I was found not involved inthree and the forth he said he 
had not decide what to do with me and that I would find out the results within 
(10) days. I remained in the receiving home awaiting his decision (6) days 
past on and the (7) Seventh day I was brought to the D. C. Jail after talking 
to Commissioner James F. Splain who on August 29, 1958 placed me ona 
$5000. 00 bond for the crime that I was waived on of a bus robbery on or 
about October 19, 1958. I received my Indictment papers which stated (2) two 
‘robberies. After answering the Indictment I was to await trial the 26th of Nov- 
ember which I appeared before you, on November 25, 1958 the case of the 
(1) first robbery was thrown out of court. My case was continued until 
December 1, 1958 which I was found guilty of the same case which was thrown 
out of the Court and I have it in writing. I spoke of this to my attorney who is 
Samuel F. Ianni a court appointee but he seemed to ignore it and if Iam not 
wrong about this situation it is double jeopardy. Mainly because under usual 
Juvenile Court practice, the judge's decision to waive is made after a full in- 
vestigation by a Court social worker but without a hearing before the judge. 
After receiving the police complaint on a youth the social workers, - considers 
the boy's age, family situation, past record and seriousness of the present 
offense. Then the United States Attorney's office is consulted to determine 
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whether the case merits consideration by the grand jury. A full report is made 
to the Judge, if he decides to waive, the youth then is removed from the Re- 
ceiving Home, the District's juvenile detention facility to District Court action. 
However, this action was not taken in my case. Therefore it is beyond reasonable 
doubt this or these two cases of mine. (James Franklin Johnson) is and act of 
double jeopardy, (sic) and Iask you not to stop or put aside your doing for this 
purpose, however if you give it enough consideration and do so I would appreciate 
it very thankingly, if it be so that Iam wrong in any of my saying I ask your 
forgiveness in advancement because I mean no harm in writing this or to start 
any trouble. I only seek to re-obtain my freedom, it appears clearly to me from 
knowledge that I already had a hearing on the robbery charge that the adjudication 
that I was a “delinquent child” was made that Juvenile Court in aecepting juris- 
diction over me could neither waive its responsibility to handle me in the 
manner provided for delinquent children, it brings great heed to know that you 
will give this ali the consideration and that you may participate in finding an 


answer to this letter. I address it to because it was your court room (sic) which 
on December the first I was found guilty. I feel no man should be deprived of 
his freedom if he can help it. 


Appreciating yours: 

/s/ James Franklin Johnson 

D.C. D.C. 119202 
Handwritten — Denied -- no double jeopardy. Curran, J. 12/31/58 

January 5, 1959 


James F. Johnson United States 

D. C.. Jail ! In Re: vs Crim. 959-58 
200 19th St., S. E. | James F. Johnson 
Washington, D. C. 


Sir: 

You are advised that your undated letter in the nature of a motion to dis- 
miss the indictment on the grounds of double jeopardy was denied by Judge 
Edward M. Curran on December 31, 1958 as follows: ‘Denied -- no double 
jeopardy." 





a 
Said denial was filed in this office on January 2, 1959. 
HARRY M. HULL, Clerk 


By /s/ H. Dodd 
Deputy Clerk 


[Filed January 19, 1959] 
JUDGMENT AND COMMITMENT | 
On this 16th day of January, 1959 came the attorney for the government and 


the defendant appeared in person and by counsel, Samuel Ianni, Esq. 

IT IS ADJUDGED that the defendant has been convicted uppa his plea of not 

guilty and a verdict of guilty of the offense of 
ROBBERY 

as charged, and the court having asked the defendant whether he has anything 
to say why judgment should not be pronounced, and no sufficient cause to the con- 
trary being shown or appearing to the Court, | 

IT IS ADJUDGED that the defendant is guilty as charged and convicted. 

IT IS ADJUDGED that the defendant is hereby committed to the custody of 
the Attorney General or his authorized representative for imprisonment for a 
period of 

Three (3) years to Nine (9) years. 

IT IS ORDERED that the Clerk deliver a certified copy of this judgment and 
commitment to the United States Marshal or other qualified si and that the 
copy serve as the commitment of the defendant. 

/s/ Edward M. Curran | 
United States District Judge. 


[Filed February 2, 1959] 
NOTICE OF APPEAL 
Name and address of appellant - James Franklin Johnson, 200 19th Street, 
Southeast, Washington, D. C. | 
Name and address of appellant's attorney - Mr. Samuel F. Tani, 415 - 5th 
Street, N. W., Washington, D. C. 





Offense - 

Concise statement of judgment or order, giving date, and any sentence - 
Armed Robbery - 7-10-58 - 7-10-58; Sentenced to a term of 3 to 9 years, 
1-16-59. 


Name of institution where now confined, if not on bail - D. C. Jail. 

I, the above-named appellant, hereby appeal to the United States Court of 
Appeals for the District of Columbia Circuit from the above-stated judgment. 
January 23, 1959 | /s/ James Franklin Johnson, 
ae <i e Appellant 


(Unsigned) 
Attorney for Appellant. 
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STATEMENT OF QUESTION PRESENTED 


1, The Question is whether the Juvenile Court after accepting a plea 
from a respondent can still waive jurisdiction over the respondent to the 
| mited States District Court. : 


| 
| 


2. The question is whether a plea by a respondent in the Juvenile Court 
constitutes jeopardy so that a subsequent trial on the same charge violates 
the respondent’s constitutional protection egainst double jeopardy. 

3. The question is whether the Juvenile Court should consider the guilt 


os innocence of a respondent in waiving jurisdiction ever the respondent te 


the United States District Court. 


PY AVAILABLE 





TABLE OF CONTENTS 


SUBJECT INDEX 
Page 


Statement of Question Presented. ... Frontispiece 
Jurisdictional Statement..........- i 
Statement of the Case..............d © di 
Statement of Point éceetsoens id 


Summary of Argument...........+++-- aii 


Introduction....... @aeeneeoeee 


I. The Juvenile Court Has Taken 
Jurisdiction Once a Pilea is 


eeeee eae eeeaeeoee 


II. 
Constitutes Jeopardéy......... 


III. Juvenile Court Authority to 
Waive Jurisdiction........... 


Comclusio®. .. cc ccccvcccccscccccces 


BEST COF 


from the orig 


















a 


Ex parte lange, 18 Wall. | 
163, 8S U.S. 163. ... 2.2... cece -- 3 


Green vs. United States, 
355 U.S. 184, 187, 78 S.Ct. | 
i 221, 223, 2 L.B4. 2nd 199...... 3 


i Kercheval vs. United States, 
| 1 274 U.S. 220, 223, 47 S.Ct. : 
! $82, 71 L.Ba. 1009...... Be ckiocic 2: 


| H United States vs. Dickerson, : 
168 F.Supp. 899...... $eeee<h eek 2. 


United States Constitution | 
(Fifth Amendment).............. 35 


| District of Columbia Code, : 
- Title 11, Section 907.......... 4. 
! Title 11, Section 914.......... 4. 


| 
i} 
i! 
| 
i 
| 
| | 





Y AVAILABLE 


“het torn te eed 























¥ 
| UNITED STATED GOULET OF APY UALS 
POR THE DISTRICT OF COLUMBIA CINCUIT 





ioe 14,955 





JAMES FRANKLIN JONSON, 


Ve 


WHITED ESTATES OF AMERICA, 





OM APPMAL PROM THE UNITED STATeO DYoTHe?T 
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BRIKF YOR APPYLLANT 





JURZGPIOTIONAL STATINGNT 

This 40 a appeal by Jame Vranklin Jelmaon, the dofendantimlov, from 
a dewial of a motion te sot anide a conviction by the United “tates District 
Court for the Distriet of Columbia, dimisdietion fe conferred fn tie ieited 
ttetes Matrict Court for the Motrict of Colunida by fection 13 of the 
Suveniie Court Aot of dune 1, 1935, 52 State 599, Che 309, au anended, and 
jurisdiction is confurred in this Court by Title 26, Section 1291, United 
States Code. 
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STATEMENT OF THE GASE 
The appellant, Janes Yranklin Jonson, after his arrest on a charge 
of yobvbery, was on August 22, 1958, taken before the duventle Court fer the 
Diatwwict of Columbia, at waloh tine the appellant with bie mother present, ! 
vatved right to counsels and in reply to the Juvenile Court Juigo'e question, )| 
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the appellant denied being involved in the charge of robbery. JA 2 The 
Juvenile Court then continued the case for determination as to vhether it 
would waive jurisdiction to the United States District Court. On August 
29, 1958 the Juvenile Court vaived jurisdiction to the United states District} 
Court, JA2 thereafter the appellant was indicted on two counts of robbery. 
34.3. ‘the appellant after a plea of not guilty SA 3 & 4, was found guilty 
ty a jury in @ trial before the United States District Court. JA 4 

On January 2, 1959 the appellant, pro ee, filed with the United States 
District Court, a letter, JA 5 attacking the conviction, Stating that 
the trial constituted "Double Jeoparty", sinee the judge in the Juvenile 
Court on August 19, 1958 inquired into the appellants invelyenent in the = 4/4) 
robberies which he later vas required to stand trial for in the United States ,|” 
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’ letter filed January 2, 1959 as a motion to dismiss the indictment on grounds /\”), 

of double jeopardy denied said motion, stating that it did not constitute y G ; 

double jeopardy. JA 6 : 
This appeal is taken from the denial of the Motion to Dismiss the 


 Inddotment on the Grounds of Double Jeopardy. 


STATEMENT OF POINTS 

1. That the Juvenile Court oan not waive jurisdiction after a respondent 
has entered o plea, and his plea has been accepted. 

2, That a plea by « respondent in the Juvenile Court constitutes Jeopardy 
and that @ subsequent titel in the United States District Court for 
the cane crine, after the Juvenile Court has waived jurisdiction 
violates the Constitutional protection against double jeopardy. 

3 That it we not the intent of Congress 4n providing the Juvenile Court 
vith Authority to waive jurisdiction to the District Court in certain 

eases that the Juvenile Court should consider the guilt or innocente 

of the respondent in exercising that authority. 


SUMMARY OF ARGUMENT | 

the Juvenile Court for the District of Columbia camot waive jurisdiction ||! 
over a respondent once he has entered a plea because in accepting the ples | 
the Gourt has accepted jurisdiction over the respondent, and once the Court 
entered the plea and accepted jurisdiction 1% can no longer waive juris- 
diotion to come other courte To do so subjects the respondent to double 
jeopardy vhen he ts subsequently tried for the same offense because he was 
placed in jeopardy ones when he entered his plea in the Juvenile Court. 

The Juvenile Court's authority to waive jurisdiction is by statute. 
Congress, in grexting the Court that authority did not make it a unlimited 
grant of power. It set up a standard ef which cases could be waived, and 
what wan necessary before the Juvenile Court could waive. Congress didnot, 
however, state that the Juvenile Court should consider the guilt or innocent 
of the respondent in exercising ite authority to waive. 

Sines, the appellant made a plea in the Juvenile Court which was 
accepted the Juvenile Court could no longer waive jurisdiction to the 
District because the appellant hae been placed in jeopardy in the Juvenile 
Court and the subsequent trial in the District Court constituted double 
jeopardy in violation of the appellant's Constitutional protection. There- 
fore, the appellant's motion to dianiss the indictment should be granted. 
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INTRODUCTION 

The appellant's argunent comprises primarily of three points. (9) 
Doce the Juvenile Court aquire jurisdiction over a respondent when that 

accepts a plea thus taking avay it authority to waive said responde 

to the District Court? (2) Docs a plea in the Juvenile Court const~ 
itute jeopardy? (3) Should the fuvenile Court consider the guilt or 
innocent of @ respondent in exercising it's authority to waive to the 
District Court. 

Te does not appear that this Court has been called upon to judge 
pointe ene and three above. There are many eases whieh deal with jeopardy 
in this jurisdiction, however none ty this Court as to vhether a plea 
in the Juvenile Court constitutes jeoparty, and the Court ia now requested 
to consider these questions. 


Ie THE JUVENILE GOURT HAS TAKEN SURISDIOTION 


tho authority of the Juvenile Court to vaive jurisdiction over certein 
eanoa to the District Court mst be done before the respondent is confronted 
with the charges When a respondent 1s brought before the Juvenile Court 
as vas the sppellant in this case and asked vhether he wee involved in 
the charge he denied that he was involved, JA2 In the Juvenile Court 
this is considered a plone Of what significance is a plea in the Juvenile 
Court? 

A plea in the Juvenile Court amounts to that Court taking juriediotion 
qver © respondent, ari cnoe the Juvenile Court has taken jurisdiction over 
a respondent At ean no longer waive jurisdiction to the District Courte 
This is so because the acceptance of a plea of guilty constitutes & Con» 
wietione 3/ 

Nou the question beocmes, whether thare is a defference between @ 
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plea of guilty and plea of not guilty? In the Juvenile Court it is the 
appellant's contention that there is not. It would, if thewe is a diff. 
who pleas not guilty, If the Court aks the respondent to plea before 
Qectding to vaive jurisdiction to the District Court 1¢ would be placing 
an undue burden, or a form of duress upon the respondent. ‘hat in effect 
would be happening ie that if the resopndent when confronted with the charge 
admits the charge the Juvenile Cow't ean no longer waive jurisdiction to 
the District Gourt because the plea ty case law would constitute a convie~ 
tion. The plea of guilty being a conviction, a subsequent trial oF appear 
onee in another Court on the came offense would be “double Jeopardy."2/ 

If only @ plea of guilty in the Juvenile Court doen this, then when the 
respondent is confronted with the charge he would be put in the position 
that if his plea 4s guilty his case mst remain in the Juvenile Court and 
he will receive his sentence by that Court and treated as a juvenile, howe 
ever if he antera a plea of not guilty then there is a possibility hie ease 
will be waived to the District Court, and he will be tried as a adult. 
Therefore a forn of duress te placed upon the respondent. 

It is the appellant's contentdon, therefore, that when the Juvenile 
Court accepte a plea from a respondent, the Court has jurisdistion over the 
respomient whether that plea is guitly or not guilty. Further the ples 
constitutes jeopardy because of the unique position of the Juvenile Court. 

fhe Juvenile Court has what can be ealled consurrent jurisdiction 
with the District Court with the authority ty statute to do one other thing 
and that is to decide whether they will waive jurisdiction in cePtain cases. 

ile A PLEA IN JUVENILE COURT CONSTITUTE 


Dees a plea in the Juvenile Court constitute Jeopardy? Ae pointed 
out in the first aygument of tho appellant's brief above, there seems to 
be little doubt that a plea of guilty constitutes a conviction, ‘nee it 


United States v. Dickerson, 163 F,Suppe B99. 
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does constitute a conviction upon his plea of guilty, a person has been put in dics 
jeopardy. The Juvenile Court in crimes in the Distsict of Columbia where the 
individual chagged is between the ages of 16 and 18 has jurisdiction over such « 


cases initially. It has a right to try those individuals, or it has the right ‘ee 
to waive jusiediction over those individuals over to the appropriate “adult” 


court. Therefore, when the Juvenile Court requests a plea from the respondent, . 


As 






dt hes taken jurisdiction and has subjected him to jeopardy. This is what 
occurred in the appeliant’s case. When he appeared before the Juvenile Court 
on August 22, 1958, the Coust inquised as to his innocence or guilt, and it 
noted his plea. JA2. At that point the appellant was placed in jeopardy and 
the sudsequent trial in the District Court was double jeopardy. 






The Fifth Amendment of the Constitution of the United States protects an 





individual of not being placed in jeopardy for the sane offense more than once, |) 
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This protection is stated in the Pifth Amendment as follows: 


“* * nor shall any person be subject for the 
sane offense to be twice put in jeopardy of life or 
limbs * * ** 


This clause of the Fifth Amendnent has been interpreted by the Suprene 


Court many times, the latest in thie jurisdiction, 3/ eon 
Be 
In the Bx parte Lange, 18 Wall. 163, 169, 21 L.Ed. 872, the Supreme Court / <) 


 ¢) 
‘~ 
“te 
« 
YY. 





- 


said: 
“The common law not only prohibited a second 

punishment for the sane offence, but it went further and 

forbid a second trial for the same offence, whether the 

accused had suffered punishment or not, and whether in 

the former trial he had been acquitted or convicted." 

Therefore, it is unnecessary for the appellant to show that he was 

sentenced or that he had a trial in Juvenile Court if the Court finds that s 
plea by a respondent in Juvenile Court pute hin in jeopardy. 


Il, JUVENILE COURT AUTHORITY TO 
WAIVE JURISDICTION 


The Juvenile Court of the District of Columbia has original and exclusive aie 


jurisdiction in all cases where the person charged ie under 18 years of age. 


/ Green vs. United States 355, U.S. 184, 187, 78, S.Ct. 221, 223, 2 L.Ed. 3d 
9 





D. C, Code, Title 11, Section 907. 






In certain cases the court has been 
gxanted the additional authority to waive its jusiediction and certify that 
Ghe juvenile be held for trial in the court which would have jurisdiction if 






the offence were committed by an adult. The etatute (June 1, 1936, 52 Stat. 





985, ch, 309, Section 13, as amended) D. C. Code, Title 11, Section 914, reade® 
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as follows: 


"If a child sixteen years of age or oldex is 
charged with an offense which would amount to a felony 
in the case of an adult, or any child charged with an 
offense which if committed by an adult is punishable by 
death or life imprisonment, the judge may, after full 
investigation, waive jusisdiction and order such child 
held for trial under the regular procedure of the court 
which would have jusisdiction of auch offense if com i} 
mitted by an adults; or such other court may exercise the Bid at 
powere conferred uponithe juvenile court in thie Act in 1 
conducting and disposing of such cases." 


What standard did Congress set up when they passed the statute giving 








Juvenile Cours the authority to waive jurisdiction in certain cases? 


Figret, Congress limited the power to waive, they limited it to only cases |||: 


a 







where the child is sixteen years of age and to only felony cases. The statute |” 
gave the court greater authority as far as age is concerned where the punish- : 


ment could be death or life imprisonment. It is to be noted that this is a 





limited authority and ien*t given to Juvenile Court in ail cases. 






Then the statute states that the judges may waive jurisdiction after a 


full investigation. Therefore, the judge is required to make an investigation 













before waiving jurisdiction, This investigation need not be a part of the 
court proceedings and it may be made even before the respondent appears before u Be 


the Juvenile Judge. 





The statute does not provide that the guilt ox innocence of the accused 
be taken into consideration because to do so would indicate that the court has 


taken jurisdiction. 
CONCLUSION 


The appellant respectfully maintains and urges that on the basis of the 





foregoing arguments this Court reverse the lower Court’s decision of denying 


the motion to dismiss the indictment and directing that the Court enter an 


| Order dismissing the indictment. 


Respectfully submitted 


Samei F. Tanni 

635 F Street, N. ¥. | 
Attorney for Appellant 
Appointed by the Court 
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QUESTIONS PRESENTED 


In the opinion of the appellee the following questions are. 
presented : 

1. Is the double jeopardy provision of the Fifth Amendment 
to the Constitution applicable to proceedings in the Juvenile: 
Court of the District of Columbia? 

2. Assuming it is applicable, did jeopardy attach prior to 
the Juvenile Court’s waiver of jurisdiction, where (1) the 
juvenile denied being involved in the offenses alleged, (2) no 
jury was sworn and no witnesses called, and (3) no disposition 
of any kind was made of the case? 

3. Where appellant pleads not guilty to an indictment re- 
turned in the District Court and stands trial before a jury 
without ever raising the defense of double jeopardy, may he 
interpose that defense for the first time after the jury has 
returned its verdict of guilty? 


(I) 
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I. The Bar Against Double Jeopardy Is Not Applicable To 
Juvenile Court Proceedings cs 
A. One is not placed in jeopardy solely because an adjudi- 
cation may result in a curtailment of liberty 

B. Juvenile Court proceedings are not criminal ; 
II. Even Assuming the Bar Against Double Jeopardy Includes 
Proceedings in the Juvenile Court, the Facts Here Disclose 

That Jeopardy Did Not Attach in the Juvenile Court 
III. In Any Event, by Pleading Not Guilty and Standing Trial in 
the District Court, Appellant Lost Any Right to Dismissal 

of the Indictment on Grounds of Double Jeopardy 
Conclusion 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14955 


JAMES FRANKLIN JOHNSON, APPELLANT 
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Unitep States oF AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


This appeal is from appellant’s conviction, after trial by 
jury, for two counts of robbery (J.A. 4). Appellant, repre- 
sented by appointed counsel, was sentenced on January 16, 
1959, to imprisonment for three to nine years (J.A. 7). Re- 
versal is sought solely on the grounds that the Juvenile Court 
for the District of Columbia may have improperly waived its 
jurisdiction, and that appellant could not be tried as an adult 
in the District Court because he had been once placed in 
jeopardy in the Juvenile Court. Apart from these contentions, 
the proceedings in the District Court culminating in appel- 
lant’s conviction are unchallenged. 

Appellant, then seventeen and a half years old, appeared 
before the Juvenile Court on August 22, 1958, with his mother. 
Two petitions alleging him to be involved in four robberies, 
one at gunpoint, had been filed in the Juvenile Court by offi- 
cers of the Juvenile Bureau. Both appellant and his mother 
waived his right to counsel. Appellant denied being involved 
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in either case. Continuances were then ordered pending deter- 
mination by the Juvenile Court as to whether it would waive 
jurisdiction to the United States District Court. On August 
29, 1958, after investigation, the Juvenile Court waived its 
jurisdiction. Appellant was thereafter indicted by the Grand 
Jury in two counts for robberies committed on July 10 and 11, 
1958. (J.A. 1-3.) 

Appellant entered pleas of not guilty, was tried before a 
jury, and found guilty. Prior to sentencing, but after the 
jury had returned its guilty verdict, appellant wrote to the 
trial judge stating that, because he had been adjudicated a 
delinquent in the Juvenile Court, the proceedings i in the Dis- 
trict Court resulted in his being twice put in jeopardy for the 
Same offenses (J.A. 5-6). The District Court treated the 
letter as a motion to dismiss the indictment on the ground of 
double jeopardy and refused relief with the notation “De- 
nied—no double jeopardy” (J.A. 6). Sentence was subse- 
quently imposed, after which this appeal was taken. 


STATUTES INVOLVED 


_ The pertinent portions of the Juvenile Court Act of the Dis- 


trict of Columbia 1938, ch. 309, 52 Stat. 596-605, D.C. Code 
Title 11, § 902-904 (1951), are as follows: 
§ 11-902. Purpose and Basic Aims. 


The purpose of this chapter is to secure for, each 
child under its jurisdiction such care and. guidance} 
preferably in his own home, as will serve the child’s 
welfare and. the best interests of the state; to conserve 
and strengthen the child’s family ties whenever pos- 
sible, removing him from the custody of his parents only 
when his welfare or the safety and protection of the 
public.cannot be adequately. safeguarded without such 
rerhoval; and, when such child is removed from:his own 
family, :to secure for him custody, care, and discipline 

as nearly as possible equivalent to that which should 
-. . ¢, have been given by his parents. : 


ogy 11-508. Application-of Chapter and Definitions. 


(a2) This chapter shall apply to any person under the 
age of 18 years— 





(1) Who has violated any law; or who has violated 
any ordinance or regulation of the District of Columbia; 
or 

(2) Who is habitually beyond the control of his 
parent, custodian, or guardian ; or 

(3) Who is habitually truant from school or home; 
or 

(4). Who habitually so deports himself as to injure 
or endanger himself or the morals or safety of himself 
or others; or 

(5) Who is abandoned by his parent, guardian, or 
custodian ; 

* * * * * 

(b) When used in this chapter— 

(1) The words “the court” mean the juvenile court 
of the District of Columbia; 

(2) The word “judge” means the judge of the juve- 
nile. court; 

(3) The word “child” means a person under the age 
of 18 years; 


* + + * + 


§ 11-907. Jurisdiction—Original and Exclusive. 


1. Children—Except as herein otherwise provided, 
the court shall have original and exclusive jurisdiction 
of all cases and in proceedings: 

(a) Concerning | any child coming within the terms 
and provisions of this chapter. 

(b) Concerning any person under 21 years of age 
charged with having violated any law, or violated any 
ordinance or regulation of the District of Columbia, 
prior to having become 18 years of age, subject to 


* * * * * 


‘When jurisdiction. shall have been obtained by the 
court i in the case of any child, such child shall continue 
under the jurisdiction of the court, until he becomes 21 
years of age unless discharged prior thereto: Provided 
however, That nothing herein contained shall affect the 
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jurisdiction of other courts over offenses committed by 
such child after he reaches the age of 18. 


+ * + * * 


§ 11-914. Waiver of Jurisdiction in Case of Felony—Trans- 
fer of Case. 


| If a child sixteen years of age or older is charged with 
an offense which would amount to a felony in the case 
of an adult, or any child charged with an offense which 
if committed by an adult is punishable by death or life 
imprisonment, the judge may, after full investigation, 
waive jurisdiction and order such child held for trial 
under the regular procedure of the court which would 
have jurisdiction of such offense if committed by an 
adult; or such other court may exercise the powers con- 
ferred upon the juvenile court in this Act in conducting 
and disposing of such cases. 


~—— - eee” ok oe ee 


§ 11-912. Taking child inty custody—Release to parent, 
guardian, custodian, or probation officer—Limitation on deten- 
tion uithout court order. 


Whenever any officer takes a child into custody, he 


shall unless it is impracticable or has been otherwise 
ordered by the court, accept the written promise of the 
parent, guardian, or custodian to bring the child to the 
court at the time fixed. Thereupon such child may be 
released in the custody of a parent, guardian, or custo- 
dian. If not so released, such child shall be placed in 
the custody of a probation officer or other person desig- 
nated by the court, or taken immediately to the court or 
to a place of detention provided by the Board of Pub- 
lic Welfare, and the officer taking him shall immediately 
notify the court and shall file a petition when directed 
todo so by the court. 

In the case of any child whose custody has been as- 
sumed by the court and pending the final disposition 
of the case, the child may be released in the custody of 
@ parent, guardian, or custodian, or of a probation of- 
ficer or other person appointed by the court, to be 
brought before the court at the time designated. When 
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not released as herein provided, such child, pending the 
hearing of the case, shall be detained in such place of 
detention as shall be provided by the Board of Public 
Welfare, subject to further order of the court. 

Nothing in this chapter shall be construed as for- 
bidding any peace officer, police officer, or probation 
officer from immediately taking into custody any child 
who is found violating any law or ordinance, or who is 
reasonably believed to be a fugitive from his parents 
or from justice, or whose surroundings are such as to 
endanger his health, morals, or safety, unless immediate 
action is taken. In every such case the officer taking 
the child into custody shall immediately report the fact 
to the court and the case shall then be proceeded with 
as provided in this chapter. No such child shall be 
held in such place of detention for any period longer 
than five days excluding Sundays and holidays, unless 
the judge shall order such child detained for a further 
period. 

§ 11-915. Hearing and Commitment 


The court may conduct the hearing in an informal 
manner, and may adjourn the hearing from time to 
time. In the hearing of any case the general public 
shall be excluded and only such persons as have a direct 
interest in the case and their representatives admitted 
except that the Judge, by rule of court or special order, 
may admit such other persons as he deems to have a 
legitimate interest in the case the work of the court. 
All cases involving children may be heard separately 
and apart from the trial of cases against adults. 

The court shall hear and determine all cases of chil- 
dren without a jury unless a jury be demanded by the 
child, his parent, or guardian or the court. 

If the court shall find that the child comes within the 
provisions of this chapter, it may by order duly entered 
proceed as follows: 

(1) Place the child on probation or under super- 
vision in his own home or in the custody of a relative or 

510691—59——2 
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other fit person, upon such terms as the court shall 
determine. 

(2) Commit the child to the Board of Public Wel- 
fare; or the National Training School for Boys if in 
need of such care as is given in such schools; or to a 
qualified suitable private institution or agency willing 
and able to assume the education, care, and mainte- 
nance of such child without expense to the public. 

(3) Makes such further disposition of the child as 
may be provided by law and as the court may deem 
to be best for the best interests of the child: Provided, 
That nothing herein shall be construed as authorizing 
the removal of the child from the custody of his parents 
unless his welfare and the safety and protection of the 
public cannot be adequately safeguarded without such 
removal. 


* * * * * 


No adjudication upon the status of any child in the 
jurisdiction of the court shall operate to impose any of 
the civil disabilities ordinarily imposed by conviction, 
nor shall any child be deemed a criminal by reason of 
such adjudication, nor shall such adjudication be 
deemed a conviction of a crime, nor shall any child be 
charged with or convicted of a crime in any court, 
except as provided in section 11-194. The disposition 
of a child or any evidence given in the court shall not 
be admissible as evidence against the child in any case 
or proceeding in any other court, nor shall such dis- 
position, or evidence or adjudication operate to dis- 
qualify a child in any future civil-service examination, 
appointment, or application for public service under 
either the Government of the United States or of the 
District of Columbia. . 


AMENDMENT V—CAPITAL CRIMES; DUE PROCESS 


No person shall be held to answer for a capital, or 
otherwise infamous crime, unless on a presentment or 
indictment of a Grand Jury, except in cases arising in 
the land or naval forces, or in the Militia, when in 
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actual service in time of War or public danger; nor shall 
any person be subject for the same offense to be twice 
put in jeopardy of life or limb; nor shall be compelled 
in any criminal case to be a witness against himself, 
nor be deprived of life, liberty, or property, without due 
process of law; nor shall private property be taken for 
public use, without just compensation. 


SUMMARY OF ARGUMENT 


1. The double jeopardy provision of the Fifth Amendment 
is “designed to protect an individual from being subjected to 
the hazards of trial and possible conviction more than once for 
an alleged offense”. Green v. United States, 355 U.S. 184, 187 
(1957). Its application has always been limited strictly to 
criminal proceedings. The Juvenile Court, however, “must 
proceed, not to a determination of guilt or innocence, but to an 
‘adjudication upon the status’ of the child. Its procedure in 
making that adjudication is noncriminal in character. Con- 
sequently, such an adjudication * * * is in no sense the 
counterpart of a conviction in a criminal court; * * *”. 
Thomas v. United States, 74 App. D.C. 167, 169, 121 F. 2d 
905, 907 (1941). Jeopardy therefore does not attach to pro- 
ceedings in the Juvenile Court. 

2. Even assuming jeopardy does attach to proceedings in 
the Juvenile Court, there was no occasion for jeopardy to 
attach in the instant case. The rule is well settled that in 
criminal cases tried without a jury jeopardy does not attach 
until evidence is heard, and in cases with a jury, until the jury 
issworn. Here, appellant denied being involved. No evidence 
was taken and no jury sworn. No other-disposition of his case 
was made. Hence, appellant had not. been put in jeopardy 
prior to the waiver by the Juvenile Court of its jurisdiction. 

3. In any event, appellant did not interpose the defense of 
double jeopardy to the indictment, but entered a plea of not 
guilty and stood trial before a jury, It was not until after the 
jury found him guilty did he claim double jeopardy. This he 
may not do, for the rule is clear that the defense must be 
made at the first possible opportunity; otherwise it is deemed 
waived. : 
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The bar against double jeopardy is not applicable to Juvenile 
Court proceedings 
A. One is not placed in jeopardy solely because an adjudication may result 
in a curtailment of liberty 

Every state court having opportunity to pass on this precise 
issue has held that jeopardy does not attach to juvenile court 
proceedings. Moquin v. States, 216 Md. 524, 140 A. 2d 914 
(1958); People v. Silverstein, 121 Cal. App. 2d 140, 262 P. 2d 
656; In re Smith, 114 N.Y.S. 2d 673 (1952) ; State v. Smith, 75 
N.D. 29, 25 N.W. 2d 270 (1946); In re Santillanes, 47 N.M. 
140, 188 P. 2d 503 (1943); Dearing v. State, 157 Tex. Crim. 
App. 6. 204 S.W. 2d 983 (1947). No contrary position has 
been found. The cases cited all take the position that pro- 
ceedings in juvenile court are not criminal but remedial, and 
cannot result in the imposition of punishment; hence, jeopardy 
does not attach. 

The Supreme Court recently cautioned that the term double 
jeopardy “* * * is rooted in history and is not an evolving 
concept like that of due process * * *”. Gore v. United 
States, 357 U.S. 386, 392 (1958). Its application has always 
been limited strictly to criminal proceedings. The critical 
question, when a plea of double jeopardy is entered, is 
“whether [the statute] imposes a criminal sanction” and 
“lt]}hat is a question of statutory construction.” Helvering 
v. Mitchell, 303 US. 391, 399 (1938). There the Court held 
that “[u]nless the sanction was intended as punishment, so 
that the proceeding is essentially criminal, the double jeopardy 
clause provided for the defendant in criminal prosecution is 
not applicable.” Jd. at 398. Thus, it has not been applied to 
punishment imposed in a civil proceeding, United States v. 
Hess, 317 U.S. 537 (1942); to deportation proceedings, Sire v. 
Berkshire, 185 F. 967 (W.D. Tex. 1911), and cf. Zakonaite v. 
Wolf, 226 U.S. 272 (1912); to commitment for extradition, 
Collins v. Loisel, 262 U.S. 426 (1923); to commitment under 
sex psychopath statutes, Ex Parte Keddy, 105 Cal. App. 2d 
215, 233 P. 2d 159 (1951), and People v. Levy, 151 Cal. App. 
2d 460, 311 P. 2d 897 (1957); to a contempt conviction by the 
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House of Representatives for assault and battery, United 
States v. Houston, 26 Fed. Cas. No. 15,398 (C.C. Dist. Col. 
1832); to libel proceedings, United States v. 42 Jars. Etc., 
160 F. Supp. 818 (N.J. 1958); or to criminal contempt pro- 
ceedings, People v. McDonnell, 100 N.Y.S. 2d 463 (1950). 
Except for the civil punishment and libel actions, all of these 
proceedings may result in a curtailment of liberty. ' 

Furthermore, although an adjudication in Juvenile Court 
may result in confinement, it is doubtful that such restraint 
must be equated with a loss of liberty, as that term is used in 
the Constitution. A distinction can and should be drawn be- 
tween incarceration of an adult in a penitentiary for a criminal 
conviction and the placing of a child in a training school in an 
effort to rehabilitate him. As stated in Commonwealth v. 
Fisher, 213 P. 48, 62 A. 198 (1905): 


The design is not punishment, nor the restraint im- 
prisonment, any more than is the wholesome restraint 
which a parent exercises over his child. The severity 
in either case must necessarily be tempered to meet the 
necessities of the particular situation. There is no 
probability, in the proper administration of the law, of 
the child’s liberty being unduly invaded. Every statute 
which is designed to give protection, care, and training 
to children, as a needed substitute for parental author- 
ity, and performance of parental duty, is but a recogni- 
tion of the duty of the state, as the legitimate guardian 
and protector of children when other guardianship fails. 
No constitutional right is violated. 


See also Wissenberg v. Bradley, 209 Iowa 813, 229 N.W. 205 
(1929); Ex parte Sharpe, 15 Idaho 120, 96 P. 563 (1908); 
In re Dargo, 81 Cal. App. 2d 206, 183 P. 2d 282 (1947); In re 
Holmes, 379 Pa. 599, 109 A. 2d 523 (1954), cert. denied, 348 
US. 973 (1955); Farnham v. Pierce, 141 Mass. 203, 6 N.E. 
830 (1886).* 


*The state courts in the great majority of cases take the view that 
constitutional limitations applicable to criminal prosecutions are not appli- 
cable to juvenile court proceedings, so long as the proceedings are funda- 
mentally fair. See cases collected in the following annotations: 86 A.L.R. 
1008; 43 A.L.R. 2d 1128; 151 A.L.R. 1229: 60 ALB. 1342. 
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B. Juvenile Court proceedings are not criminal 


By adopting the Juvenile Court Act of 1938, Congress cre- 
ated 2 special court having none of the trappings of a criminal 
tribunal. The Act reflects a total metamorphasis m the nature 
and operation of the “law’’ vis-a-vis the juvenile. It cannot 
be fairly charged that only the labels are different, for the 
changes are real and substantial. The substantive and pro- 
cedural criminal law, except in cases of waiver by the Juvenile 
Court, no longer apply to the youth of the District of Colum- 
bia. 

_ The Juvenile Court has been made the instrument by which 
the community gives to the delinquent child the care, guid- 
ancé and training which his family has in most cases not been 
able to provide him. Its jurisdiction extends not only to the 
law offender, but to the truant, neglected and abandoned child.” 
And the child who finds himself before the court, does not stand 
indicted for a criminal offense, in jeopardy of fine and impris- 
onment, but is before the court for the protection and rehabil- 
itation he may be found in need of. 


One of the aims of the 1938 revision of the Juvenile 


Court Act was to eliminate the formalities of a criminal 
proceeding which emphasizes “punishment and retribu- 
tion,” and to provide in its place a. more informal pro- 
cedure designed to enhance the protective and rehabili- 
tative features which have come to be associated with 
modern juvenile courts.” .. Shzoutakon v. District of Co- 
lumbia, 98 U.S. App. D:C. 371; 373, 236 F. 2d 666, 668 
(1956). (Footnotes omitted.) 


. Although the purpose of the Juvenile Court is to protect the 
child, if must. initially perform a fact finding function. 
Plainly, where the critical facts are in dispute, the youth has 
a right to a fair hearing; and to insure that right.the statute 
guarantees to him the assistance of counsel. But the,require- 
ment ofa fair hearing does not change the nature of the Juve- 
nilé Court nor the remedial character of its decrees. This 


*DC. Kode, § 11-906. (1951). j 
a +See Rubin, Protecting the Child is the Juvenile Court, 43 J. Crim: Li: 
425 (1952). 

* Shioutakon v. District of Columbia, supra. 





ll 
Court, in ruling inadmissible Juvenile Court records offered to 
impeach a defendant’s credibility, stated: 

[The Juvenile Court] must proceed, not to a deter- 
mination of guilt or innocence, but to “an adjudication 
upon the status” of the child. Its procedure in making 
that adjudication is noncriminal in character. Conse- 
quently, such an adjudication * * * is in no sense the 
counterpart of a conviction in a criminal court; * * * 


* * + * * 


The fundamental philosophy of the juvenile court 
laws is that a delinquent child is to be considered and 
treated not as criminal but as a person requiring care, 
education, and protection. He is not thought of as “a 
bad man who should be punished, but as an erring or 
sick child who needs help.” Thus, the primary func- 
tion of juvenile courts, properly considered, is not con- 
viction or punishment for crithe, but crime prevention 
and delinquency rehabilitation. Thomas v. United 
States, 74 App. D.C. 167, 169, 121 F. 2d 905, 907 (1941). 


And in language that could not be clearer Congress said: 


No adjudication upon the statute of any child in the 
jurisdiction of the court shall operate to impose any 
of the civil disabilities ordinarily imposed by conviction, 
nor. shall any child be deemed a criminal by, reason of 
such adjudication, nor shall such adj udication, be deemed 
a conviction of a crime, nor shall any child be charged 
with or convicted of a crime in any court, except as pro- 
vided in section 11-914. The disposition. of a child or 
any evidencé given in the court shall not be admissible 
as evidence against the child in any case, or proceeding 
in. any court, nor shall such disposition, or evidence or 
adjudication operate to disqualify a child in any future 
civil-sérvicé examination appointment, or application 
for public-service under either the Government of the 
United States. or.of :the District of Columbia. D.C. 

Code, § 11-915 (1951). 


-."Ehe court: below therefore correctly: 1 ruled that the mndict- 
ments were not dismissable on grounds of double jeopardy. 





12 


II 


Even assuming the bar against double jeopardy includes 
proceedings in the Juvenile Court, the facts here disclose 
that jeopardy did not attach in the Juvenile Court 


The docket entries of the Juvenile Court show that appel- 
lant denied being involved in each of the complaints filed in 
the Juvenile Court. His cause was then continued pending a 
determination by the Juvenile Court as to whether it would 
waive jurisdiction to the District Court.* After investigation, 
as required by the D.C. Code § 11-914, the Juvenile Court 
waived jurisdiction and ordered appellant held for trial in the 
District Court.® 

The record does not disclose that any hearing on the merits 
was held, or that any witnesses were sworn, or that any dis- 
position of the charges was made. Hence, even assuming 
Juvenile Court proceedings are to be characterized as criminal 
in nature, jeopardy did not attach in the instant case, for no 
evidence was heard, and no jury was sworn. The well settled 
rule is that where there is a plea of not guilty, jeopardy 
does not attach in jury cases until a jury is sworn, and in those 
cases tried without a jury, until the court begins to hear evi- 
dence. See, ¢.g., Clawans v. Rives, 70 App. D.C. 107, 109, 104 


* D.C. Code § 11-914 provides as follows: 

“Jf a child sixteen years of age or older is charged with an offense 
which would amount to a felony in the case of an adult, or any child 
charged with an offense which if committed by an adult is punishable by 
death or life imprisonment, the judge may, after full investigation, waive 
jurisdiction and order such child held for trial under the regular procedure 
of the court which would have jurisdiction of such offense if committed 
by an adult; or such other court may exercise the powers conferred upon 
the juvenile court in this Act in conducting and disposing of such cases.” 

* Appellant implies that the Juvenile Court’s waiver was invalid because 
appellant’s guilt was taken into consideration. To begin with, nothing in 
the record indicates that the Juvenile Court weighed guilt or innocence in 
making its decision to waive. In any event, the Juvenile Court is required 
to consider all relevant factors in exercising its waiver discretion, and 
surely is not required to close its eyes to evidence of guilt uncovered in 
making the “full investigation” demanded by D.C. Code $11-914. More- 
over, there is no provision for appellate review of the Juvenile Court’s 
decision to waive. In fact that Court is not required to state its reasons 
for waiving. Finally, appellant never objected to waiver, but asserted 
only his immunity from District Court jurisdiction arising out of prior 
Juvenile Court proceedings. 
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F. 2d 240, 242 (1939); McCarthy v. Zerbst, 85 F. 2d 640, 642 
(10th Cir.), cert. denied, 299 U.S. 610 (1936) ; Hunter v. Wade, 
169 F. 2d 973, 975 (10th Cir. 1948), affirmed, 336 U.S. 684 
(1949) ; and see generally Green v. United States, 355 U.S. 184 
(1957).? 

III 


In any event, by pleading not guilty and standing trial in 
the District Court, appellant lost any right to dismissal of 
the indictment on grounds of double jeopardy 


Appellant did not interpose the defense of double jeopardy 
at the first opportunity presented, but waited until after a jury 
had found him guilty. This course of action, if successful, 
would have enabled appellant to completely evade the processes 
of both the Juvenile Court and the District Court. By holding 
back his plea of double jeopardy and submitting to a trial in 
District Court, appellant stood to be freed outright if acquitted 
by the jury. However, if the indictment had been dismissed 
prior to trial, appellant would not have been set free, but would 
have been returned to the Juvenile Court.2 Appellant thus 
sought “to have his cake and eat it too”’. 

But the law forbids an accused to sit on a possible plea of 
double jeopardy. He must interpose it at the first opportu- 
nity, and if he pleads not guilty and stands trial, he is deemed 
to have waived the defense. Brady v. United States, 24 F. 2d 
399, 405 (8th Cir. 1928); Callahan v. United States, 35 F. 2d 
633 (10th Cir. 1929); Levin v. United States, 5 F. 2d 598, 600 
(9th Cir.), cert. denied 269 U.S. 562 (1925); Blair v. White, 
24 F. 2d 323 (8th Cir. 1923); Velazquez v. Sanford, 150 F. 2d 
491, 493 (5th Cir. 1945); Berg v. United States, 176 F. 2d 122, 
125 (9th Cir.), cert. denied, 338 U.S. 876 (1949); United 
States v. Coy, 45 F. Supp. 499 (W.D. Ken. 1942). Hence, by 


7 Appellant misses the point. He argues that because the Juvenile Court 
acquires jurisdiction whether the child pleads guilty or not guilty, it should 
make no difference what the plea is in determining whether jeopardy 
attaches (Br. pp. 1-2). However, in passing on a plea of former jeopardy, 
the issue is not whether the first tribunal had jurisdiction, as appellant 
contends, but whether the accused was in fact placed in jeopardy. Plainly, 
appellant was not. His case is different from United States v. Dickerson, 
No. 14,959, now pending, in that Dickerson acknowledged being involved. 

*See J.A. 138A, United States v. Dickerson, No. 14,959, now pending. 
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not raising the issue of double jeopardy until after he had been 
found guilty by a jury, appellant surrendered the defense” 


CONCLUSION 


Wherefore, it is respectfully submitted that the judgment of 
the District Court be affirmed. 


OurverR GASCH, 

United States Attorney. 
Cart W. BELCHER, 
Louis M. KaPian, 
Assistant United States Attorneys. 


* Clawans Vv. Rives, supra, does not suggest a contrary result. It was 
there held that if a plea of double jeopardy made prior to trial is erroneously 
overruled, such error violates the Constitution and deprives the court of 
further jurisdiction, so that any subsequent conviction may be attacked 
on habeas corpus. This decision in no way weakens the doctrine followed 
in the federal courts that failure to interpose the defense of double jeopardy 
prior to trial results in its waiver. And in Green v. United States, 355 
U.S. 184 (1957), the defendant interposed his plea of double jeopardy at 
the first possible opportunity (prior to his second trial). The Supreme 
Court held that one does not surrender the defense of former jeopardy to 
a first degree murder indictment by appealing from a conviction for second 
degree murder. No valid reason to require a waiver was found. However, 
in the circumstances of this case, unless jeopardy is presumed waived, the 
accused obtains the advantages of submitting to the court’s jurisdiction— 
outright release if acquitted—but can escape judgment if the jury convicts 
by a belated plea of former jeopardy. 
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